D s cug

WATERKEEPER® ALLIANCE

February 1, 2024
Transmitted via U.S. Mail and Email

The Honorable Michael S. Regan
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue N.W.

Mail Code: 1101A

Washington, DC 20460
Regan.Michael@epa.gov

The Honorable Radhika Fox
Assistant Administrator

Office of Water

1200 Pennsylvania Avenue N.W.
Mail code: 4101M

Washington, DC 20460
Fox.Radhika@epa.gov

Re: Updating the Toxic and Priority Pollutant Lists Under the Clean Water Act
Dear Administrator Regan and Assistant Administrator Fox:

On behalf of 111 organizations and our millions of members and supporters, we write to ask you
to update the Environmental Protection Agency’s (“EPA”) lists of toxic water pollutants.

The EPA last updated the Toxic Pollutant List in 1976 during the Ford Administration, identifying
just 65 pollutants under that list. In the decades that have followed, our waters have been
increasingly polluted by thousands of other chemicals and substances, such as long-lasting
endocrine disruptors, pharmaceuticals, “forever chemicals,” including PFAS analytes like PFOS
and PFOA, and hundreds of new pesticides—many of which were not on the market in the
1970s. These toxic pollutants harm human health, contaminate the environment, accumulate in
the food chain, and poison wildlife. As they build up in the environment, they create and
exacerbate environmental injustices in countless communities across the nation. Although the
Clean Water Act (the “Act”) makes clear that it is a “national policy that the discharge of toxic
pollutants in toxic amounts be prohibited,” in failing to maintain up-to-date Toxic and Priority
Pollutant Lists, the EPA hamstrings itself and undermines many of the Act’'s most powerful
pollution reduction tools.
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When it lists a chemical as “toxic,” EPA unlocks key environmental safeguards under both the
Clean Water Act’s technology-based and water quality-based programs. For example, following
this listing, EPA must develop national effluent limitation guidelines for each industrial sector that
discharges such pollutants, which are then incorporated into individual discharge permits across
the nation. EPA must also assess whether toxic pollutants are effectively removed by sewage
collection systems, and if not, the agency must establish pretreatment standards to ensure that
such chemicals are not indirectly discharged to our waters. Additionally, EPA must develop
nationwide water quality criteria—acceptable levels of exposure for the protection of human
health and aquatic life—that every state and tribal nation must adopt into their binding water
quality standards if pollutants are on the list.

EPA acknowledges on its own website that its Toxic and Priority Pollutant Lists are out-of-date."
Updating both of these lists is vital to addressing the toxic water pollution crises occurring
across the nation, one that contributes to a wide range of adverse health outcomes including
physiologic, metabolic, endocrinological, reproductive, hormonal, genetic, behavioral, and
neurodevelopmental effects, and leads to chronic diseases and cancer. But it is equally
important for EPA to adopt a systemic solution to addressing emergent chemical threats, rather
than waiting until it has dug itself an impossibly deep hole from which it must climb. Indeed,
such change is essential for EPA to meaningfully stop new environmental injustices and address
current environmental injustices. For decades, EPA stood almost motionless as forever
chemicals permeated the aquatic environment, and in so doing, has exponentially worsened the
challenges of removing them. By acting now, EPA will be taking an important step towards
stopping this preventable cycle from continuing to occur in the future.

Thousands upon thousands of scientific studies have been published in the 47 years since EPA
first established the Toxic Pollutant List—demonstrating worrisome, and sometimes irreversible,
impacts on human health, fish, and wildlife from a wide array of modern chemicals, such as
pharmaceuticals, personal care products, cleaners, food additives, pesticides, plastics, dyes,
microplastics, metals, and other contaminants of emerging concern. But unfortunately, very little
of this science has been brought to bear in leveraging the Clean Water Act’s tools in any
meaningful way because of EPA’s inaction in maintaining its Toxic Pollutant List.

The ability of the federal government to safeguard our nation’s waters for generations to come
suffered a horrible blow with the incorrect decision in Sackett v. Environmental Protection
Agency (Sackett), which left millions of acres of wetlands without Clean Water Act protections.
Wetlands perform vital ecosystem services including the removal and trapping of pollutants that
would otherwise impair downstream waters. The loss of wetlands because of Sackett means
that significantly more pollution will now enter our nation’s dwindling water resources. Expanding
the Toxic Pollutant List will allow EPA to use the full suite of tools under the Clean Water Act to
meet the Act’s goal of restoring and maintaining the chemical, physical, and biological integrity
of our nation’s waters. In so doing, it will protect the lives and wellbeing of individual people and
populations of threatened and endangered species.

' See U.S. EPA, Toxic and Priority Pollutants Under the Clean Water Act,
https://www.epa.gov/eg/toxic-and-priority-pollutants-under-clean-water-act, last accessed Jan. 31, 2024 (in

reference to the Toxic and Priority Pollutant Lists, EPA makes clear that “[p]ortions of both lists are outdated.”).
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For all of these reasons, we urge EPA to be proactive and develop a plan of action to expand
and modernize its antiquated Toxic Pollutant List and Priority Pollutant List, including by
granting the Petition for Rulemaking submitted to you on July 31, 2023, by Northwest
Environmental Advocates and the Center for Biological Diversity. We support the addition of the
1,000 plus toxic pollutants identified in the petition and its requests that EPA adopt rules that
ensure future updates to the lists.

Sincerely,

Kelly Hunter Foster Molly M. Flanagan

Waterkeeper Alliance Alliance for the Great Lakes

Fletcher Sams Hardy Kern

Altamaha Riverkeeper American Bird Conservancy

Trey Sherard Cameron Baxley

Anacostia Riverkeeper Apalachicola Riverkeeper

Alice Volpitta Michael Howell

Baltimore Harbor Waterkeeper Bitterroot River Protection Association, a
Waterkeeper Alliance Affiliate

Nelson Brooke Mark Hefflinger

Black Warrior Riverkeeper Bold Alliance

Anne Millbrooke David Caldwell

Bozeman Birders Broad Riverkeeper

Brandon Jones Thomas R. Fox

Catawba Riverkeeper Center for Environmental Health

Matt Pluta Rev. Robert P Hall, OSL

Choptank Riverkeeper Christian Council of Delmarva

Lynn Thorp Chuck Willer

Clean Water Action/Clean Water Fund Coast Range Association
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Teresa Carrillo
Coastal Bend Bays Foundation

Bill Stangler
Congaree Riverkeeper

Chad Hoffman
Coosa Riverkeeper

Teresa Seamster, M.S. Ed.S.
Counselor Chapter Health Impact
Assessment Committee

Tara Thornton
Endangered Species Coalition

Ann Mesnikoff
Environmental Law & Policy Center

Steve Box
Environmental Stewardship,
a Waterkeeper Alliance Affiliate

Tarah Heinzen
Food & Water Watch

Charlie Cray
Greenpeace USA

Queen Quet
Gullah/Geechee Sea Island Coalition

Grace Stranch
Harpeth Conservancy

Lauren Goldberg
Columbia Riverkeeper

Sue Mauger
Cook Inletkeeper

John Meyer
Cottonwood Environmental Law Center

Dan Silver
Endangered Habitats League

Meg Parish
Environmental Integrity Project

Kimberly Baker

Environmental Protection Information Center-

EPIC

Geoff Horsfield
Environmental Working Group

Clinton Nagel
Gallatin Wildlife Association

Queen Quet
Gullah/Geechee Fishing Association

Theaux Le Gardeur
Gunpowder Riverkeeper

Emily Sutton
Haw River Assembly (Haw Riverkeeper)
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Jennifer Kalt
Humboldt Waterkeeper

Mark J Palmer
International Marine Mammal
Project of Earth Island Institute

Sandy Bihn
Lake Erie Waterkeeper

Terry Miller
Lone Tree Council

Bruce Reznik
Los Angeles Waterkeeper

Gloria Charland
Manitou Creek Watershed Alliance

Jen Lomberk
Matanzas Riverkeeper

Cheryl Nenn
Milwaukee Riverkeeper

Cade Kistler
Mobile Baykeeper

Gregory Remaud
NY/NJ Baykeeper

Damon Mullis
Ogeechee Riverkeeper

Darlene Schanfald
Olympic Environmental Council

Garry Brown
Inland Empire Waterkeeper

Michael Washburn
Kentucky Waterways Alliance

Earl Hatley
LEAD Agency, Inc. (Tar Creekkeeper,
Grand Riverkeeper)

William Lucey
Long Island Soundkeeper

Ted Evgeniadis
Lower Susquehanna Riverkeeper Association

Paulette Hammond
Maryland Conservation Council

Audrey Siu
Miami Waterkeeper

Rachel Bartels
Missouri Confluence Waterkeeper

Bob Rees
Northwest Guides and Anglers Association

Natalie Parra
Oceanic Preservation Society

Rich Cogen
Ohio River Foundation

Garry Brown
Orange County Coastkeeper
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Cameron La Follette
Oregon Coast Alliance

Carolyn Shafer
Patagonia Area Resource Alliance

Betsy Nicholas

Potomac Riverkeeper Network
(Potomac Riverkeeper, Upper Potomac
Riverkeeper, Shenandoah Riverkeeper)

Emily Gonzalez
Puget Soundkeeper

Eleanor Hines
RE Sources (North Sound Waterkeeper)

Frances Oyung
Rogue Riverkeeper

Diane Wilson
San Antonio Bay Estuarine Waterkeeper

Shannon Gregory
Satilla Riverwatch Alliance
(Satilla Riverkeeper)

Yvonne Taylor
Seneca Lake Guardian,
a Waterkeeper Alliance Affiliate

Donna Hriljac
Sierra Club, lllinois

Katey Zimmerman
Sound Rivers, Inc. (Neuse Riverkeeper,
Pamlico Tar Riverkeeper)

Mark Salvo
Oregon Natural Desert Association

Peter Topping
Peconic Baykeeper

Brooks Fahy
Predator Defense

Bill Schultz

Raritan Riverkeeper

Chance Cutrano
Resource Renewal Institute

Don McEnhill
Russian Riverkeeper

Sejal Choksi-Chugh
San Francisco Baykeeper

Tonya Bonitatibus
Savannah Riverkeeper

Nancy D'Angelo
Sierra Club

Buck Ryan
Snake River Waterkeeper

Stanley Petrowski
South Umpqua Rural Community Partnership
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Katelyn Scott
Spokane Riverkeeper

Justin Tramble
Tampa Bay Waterkeeper

David Whiteside
Tennessee Riverkeeper

Rebecca Malpass
The Water Collaborative of Greater
New Orleans

Gloria Charland
Together for Nature, LLC

Lee First
Twin Harbors Waterkeeper

Greg Wingard
Waste Action Project

Riley Lewis
White Oak Waterkeeper

Daniel Timmons
WildEarth Guardians (Rio Grande
Waterkeeper)

Debra Buffkin

Bethlyn Rooney
Spring Creek Coalition,
a Waterkeeper Alliance Affiliate

Paul Engelmeyer

Ten Mile Creek Sanctuary-Portland Audubon

David A. Moskowitz
The Conservation Angler

Heather Hulton VanTassel
Three Rivers Waterkeeper

Glenn Fee
Tualatin Riverkeepers

Pamela Digel
Upper Allegheny Water Project,
a Waterkeeper Alliance Affiliate

Robin Broder
Waterkeepers Chesapeake

Emma Helverson
Wild Fish Conservancy

Travis Williams
Willamette Riverkeeper

Winyah Rivers Alliance (Black-Sampit
Riverkeeper, Waccamaw Riverkeeper,
Lumber Riverkeeper)





